United Reformed Church South Western Synod


     Information Sheet 2

This information sheet applies to United Reformed Churches and united congregations or Local Ecumenical Projects (LEPs) in URC owned buildings (which will be the subject of a Sharing Agreement under the Sharing of Church Buildings Act 1969).  United congregations, or LEPs, in buildings owned by other denominations will have their own procedures, governed by the relevant appointment of trustees and a Sharing Agreement.
Please note that this information sheet refers to the property and buildings side only of Elder and Trustee responsibilities. 
There is also the very important responsibility of Safeguarding which relates to the safety of people within the church. Please see Information sheet, ‘Safeguarding A guide to Elders responsibilities, legislation and Synod Policy’. 
Property Holding Trustee (The Synod Trust)
Church buildings  (i.e., church buildings, halls, caretakers and ministers accommodation)  are governed by the Trusts laid down in Schedule 2 Parts I and II of the URC Acts, 1972, 1980 & 2000 ( you will find the Trusts printed in the URC Manual, Section D). 
Part I – includes church, Hall, school buildings and other places of religious worship…. “to be used for worship, instruction of children, and promotion of other charitable purposes not inconsistent with the aforesaid”.

Part II – includes manses, residences of ministers, caretakers and workers……. “to be used for URC charitable purposes as the Church Meeting shall direct” (having regard to recommendations of the Elders and councils of the URC).  

The Church Meeting has the power of appointing Property Holding Trustees and almost universally in the South Western Synod the Property Holding Trustee is the  SEQ CHAPTER \h \r 1United Reformed Church (South Western Synod) Incorporated (“the URC SW Synod Trust”).  The Synod Trust Company is the freehold owner and property trustee of local church property and some assets (permanent endowment, manse funds etc). Local churches do not have a ‘legal person’ and are not therefore able to own property or enter into leases in their own right. This is why legal documents have to be signed by the Synod Trust Company. 

The Act and Manual makes it clear that URC SW Synod Trust is not liable for the cost of local church property maintenance except when it has been specifically supplied with funds for that purpose.  Notwithstanding the appointment of the URC SW Synod Trust as Property Holding Trustee the local church is responsible for the upkeep of all the property entrusted to it.
The Synod Trust Company Director/Trustees may, if they think fit, agree the alteration, disposal, leasing and acquisition of property.  The main requirement for the Trustees to act is a Resolution from the Church Meeting, and supportive independent advice.

Charity Trustees (The Elders)
Most local churches have charitable status and are an “Excepted Charity” falling under the jurisdiction of the Charity Commission.  The Charities Act 1993 Section 3 subsection (5) states that no charity is required to be registered in respect of any registered place of worship.  Further subsection 5(b) states that any charity which is excepted by order or regulations is not required to be registered.  Thus currently Churches are "Excepted Charities", i.e. excepted from registration, and do not have Charity Numbers.
The Charities Act will eventually require all but the smallest local churches to register as charities.  Currently churches whose total income is over £100,000 have to register, but it is probable that within the next few years all churches will be required to register as Charities as the threshold is reduced.  The URC and the Charity Commission have agreed a standard governing document for local churches, and provided local churches adopt this, registration should be straightforward.  Any church which chooses not to adopt the standard governing document will have to negotiate directly with the Charity Commission.  Different standard governing documents are being agreed for LEPs.  More information is available on our website: http://www.urcsouthwest.org.uk/wp-content/uploads/2010/01/Guidance-Registration-Application-Final-9-08.pdf
Local churches, although “excepted” must act in accordance with Charity Law, and be guided by the documents and policies of the Charity Commission.  The Charity Commission has an excellent web site at https://www.gov.uk/government/organisations/charity-commission  which provides guidance documents. Churches are encouraged to have copies of several documents available, particularly those related to the functions of Trustees.  These can be downloaded or requested free of charge from the Charity Commission (by email - telephone service is no longer available). Suggested booklets include:

· CC3: 
The Essential Trustee – what you need to know

· CC3a:
Responsibilities of a Charity Trustees: a summary

· CC14:
Investment of Charitable funds: Basic principles
· CC15: 'Guidance on Charity Reporting and Accounting' 

Under the structure of the United Reformed Church it is the responsibility of the Elders Meeting “to recommend to the Church Meeting arrangements for the proper maintenance of buildings and the general oversight of all the financial responsibilities of the local church”.  This means that the Elders Meeting (and the serving Elders individually) are responsible in law as Trustees of the general purpose funds and for the day-to-day management of the buildings.  One of the primary requirements of the Charity Commission is openness and public disclosure of details of how a charity is managed and documented.  The Commission also use the formal term Charity Trustees, by which, in the case of the URC, they will normally mean the Elders EXCEPT in relation to matters affecting the legal title to Church premises (including the granting of rights or permissions to use the premises and major building projects – more of which below).  Where any such circumstances arise, the Elders acting with authority of the Church Meeting should always consult with the URC SW Synod Trust before taking any action. 
Duties of Trustees (Elders)
The primary duties of trustees are to act in accordance with the governing Document of the Charity (normally the URC Act), to act ONLY in the interests of the charity, and to manage the affairs of the Charity prudently taking account of both short and long term needs. Since the Elders are responsible for day to day management of the church and its general purpose funds they should seek professional advice on matters concerning investments, unless they can demonstrate competence within the Trustees. (The URC SW Synod Trust takes such advice, as laid down in the Charities Act (Section 119) when considering the sale or lease of any property)
Elders should be familiar with Charity Commission publication CC3 ‘The Essential Trustee’ which sets out the qualities and obligations Elders have as managing trustees of a charity i.e. the local church.  The URC Manual states that the Minister presides at Elders meetings and sets out the Elders responsibilities.  

Under charity law the Elders (as Trustees) have a duty to:

1. act prudently 

2. ensure the church is and will remain solvent

3. ensure the church is well run

4. deliver the charitable outcomes for the benefit of the public

5. fulfil any reporting/accounting regulations

6. act in accordance with governing documents (URC Act, Constitution)

7. comply with requirements of other legislation – including Health and Safety and Safeguarding of children and vulnerable adults.

8. exercise a duty of care (Trustee Act 2000) when exercising their knowledge and skills

9. use assets reasonably and in furtherance of the charities objects

10. avoid putting assets at undue risk – – for example by having financial controls 

Buildings:

Both the Charity Trustees and the Property Holding Trustees are expected to operate within the law and to make proper arrangements for maintenance and upkeep of the building so it may be used safely, by both church organisations and all other users.
All church buildings and manses are held legally in the name of the URC SW Synod Trust (with a few exceptions).  That is why property sales and purchases, leases, licenses, major building projects must be entered into in the name of the URC SW Synod Trust acting on the authority of the Church Meeting.  However, this does not alter the fact that Local Elders Meetings have the day-to-day management and the formal responsibility for care and upkeep of the fabric of the building and are responsible for Health and Safety issues.  (See Information Sheet No 10: Health and Safety)

The Construction (Design and Management) Regulations apply to all construction works (including decoration and repairs) and churches must consult their Health and Safety Advisor (this may be an appropriate member of your church or an external consultant) before undertaking works, or contact the Synod Office for advice.  (See Information Sheet No 3: Property Management and Repairs)

No alterations which might alter the character, appearance or value may be made without express written permission of the Synod Property Committee.  Listed Buildings are further covered by additional regulations, and advice must be sought BEFORE undertaking any works.  (See Information Sheet 9: Listed Buildings and Conservation Areas).
Church Finances:
Accounts: churches are required to produce annual accounts which give a clear description of all income, expenditure, obligations (loans) and reserves (including endowments, investments, savings and bank accounts).

Investments: the Elders (as managing Trustees) are required to operate prudently and within Charity Commission recommended practices and having regard to the underlying objectives of the Trust upon which they are held (e.g. general purpose funds; permanent endowments; ear marked funds arising from the disposal of Church buildings). This requires Trustees to regularly review investment policies. Trustees are not allowed to relinquish control of Trust funds, though they may appoint Fund Managers after due consideration of their competence and expertise and, again, subject to regular review.  In most cases, the extent of the funds available for investment by the Church will not justify the appointment of Fund Managers, although investment in COIF may be appropriate.  Where funds are held by the URC SW Synod Trust on behalf of the church, the Elders still have a responsibility to manage these funds.

The URC Manual also sets out responsibilities for Elders:-

Section B of the Manual of the URC sets out the function of the Elders, which include:

1. Fostering in the congregation a concern for witness, service, evangelism, Christian education, ecumenical action, inter-church relations, and the wider responsibilities of the whole church. 

2. Worship and Sacraments, welfare of the congregation

3. Pastoral Care

4. Nominating an Elder as Secretary to the Church Meeting

5. Pulpit supply

6. Membership

7. Working with children & young people

8. Calling for the election of Elders

9. Considering and recommending candidates for Ministry to the Church Meeting and Synod

10. To recommend to the Church Meeting arrangements for the property maintenance of buildings and general oversight of all the financial responsibilities of the local church.

11. Reporting concerns of the Church Meeting to the wider councils of the URC

12. To do all other things as may be necessary in pursuance of its responsibility for the common life of the church 

Further points of reference: 

Charity Commission Guidance –

CC26
Charities and Risk Management - sets out advice about risk management and monitoring.

CC
Faith in Good Governance  http://cc-admin.charitycommission.gov.uk/detailed-guidance/specialist-guidance/faith-based-charities/faith-in-good-governance/
SORP 2000: Charity Accounts and Reports

URC, Church House, London: -

The Manual
 http://www.urc.org.uk/the-urc-manual.html 
Elders Resources:

http://www.urc.org.uk/churches-homepage/79-ministries-committee/472-eldership-resources.html   

Summary
The Charity Commission booklet No CC3 states that “If Trustees act prudently, lawfully and in accordance with their governing document, then any liabilities which they incur as trustees can be met out of the charity’s resources”. Failure to follow Charity Commission guidelines could render Elders individually liable for remedial actions or for losses incurred. 

Information on the various requirements, responsibilities and procedures is contained in the United Reformed Church Manual, (on the URC website – link above) and in the United Reformed Church Acts 1972 and 1981, and 2000.  A copy of the latest URC advice, an Assembly Report, is attached to this Information Sheet at Appendix 1.
Additional Information
For further information contact the Synod Office or Richard Gray, Synod Treasurer.
Richard Gray, Synod Treasurer


Pheasants Rise,


Staplake Road,


Starcross,


DEVON


EX6 8PQ
Tel:01626 890572
E-mail: 
synodtreasurer@urcsouthwest.org.uk

The Property & Trust Officer

The United Reformed Church South Western Synod

Taunton URC
20 Paul Street
Taunton

Somerset
TA1 3PF
Web:  
www.urcsouthwest.org.uk    Tel:  01823 275470      Email:  property@urcsouthwest.org.uk
Appendix 1

URC ASSEMBLY REPORT
ELDERS AS TRUSTEES

1. INTRODUCTION
2. THE ROLE RESPONSIBILITIES AND LIABILITIES OF TRUSTEES
3. STEPS THAT CAN BE TAKEN TO PROTECT TRUSTEES

1. INTRODUCTION
(a) The registration of local Churches as Charities
Traditionally Churches have always been regarded as “charities” albeit that they have been excepted from the need to register with the Charity Commission.  This position has now changed as a result of the Charities Act 2006.  The “excepted charity” status of Churches is to be progressively withdrawn so that each local Church in England and Wales will eventually need to register with the Charity Commission.  In view of the large number of local “Churches” involved the Charity Commission has started the registration process with local Churches who have an annual income in excess of £100,000.  The requirement is for the charitable assets of the local Church to be registered with the Charity Commission as “the Charity” and this should have occurred by the 1st October 2009. Churches whose income first exceeds £100,000 in later years must register at that time.
(b) Trustees of local Churches

All charities have “Charity Trustees” who are the persons responsible for the general management and control of the assets of the Charity.  In the case of the vast majority of the local Churches in the URC that role is fulfilled by the Elders in relation to local Church’s cash, locally administered investments, equipment, etc.  The Elders also have some responsibilities with regard to the Church property held on the statutory Trusts as previously outlined in the Report to General Assembly 2006 (pages 183-4) which is reproduced in Appendix A to this note.


The position of the local Church Elders and their duties has not been changed, but has been formalised, by the registration process.


As a result of the registration process concerns have been raised by some of the existing local Church Elders about their role, as a Charity Trustee and the responsibilities and potential liabilities that go with it.  The process of registration has served to focus minds and in some cases for Trustees to gain for the first time a full appreciation of the formal nature of their role and all that goes with it.  


The nature of the Elder’s role itself is not altered in any way by registration, although there is a requirement for the “Local Church Charity” as a whole to comply with certain additional requirements such as the filing of annual report and accounts with the Charity Commission which should contain a formal certificate commenting upon the public benefit aspect of the local Church’s work.  

As part of the realisation/appreciation by Elders of their charity trusteeship, concerns have been expressed about the possibility of Trustees being held personally liable for the local Church’s debts or other liabilities.  It is hoped that these concerns will be addressed by the further information in this paper.

2. THE ROLE/RESPONSIBILITIES AND LIABILITIES OF TRUSTEES

There is a wealth of advice and material available to Elders and Ministers who find themselves serving as Trustees to assist them in understanding the responsibilities and potential liabilities in such a role.  The Charity Commission publishes an excellent introduction “The Essential Trustee” (ref. CC3), which may be obtained from their website (hhtp://www.charity-commission.gov.uk/publications.
(a)

Role of the Trustee


“Charity Trustees are responsible for the general control and management of the administration of a Charity”…. (Section B2, The Essential Trustee).
 (b)

Trustees and their responsibilities


“Trustees have and must accept ultimate responsibility for directing the affairs of a Charity, and ensuring that it is solvent, well run, and meeting the needs to which it has been set up” (Section E, The Essential Trustee).


In addition they should ensure: 

(i) that the Charity complies with charity law;

(ii) it operates within the terms of its governing document;

(iii) it meets the requirements of the Charity Commission.



Trustees should use reasonable care and skill in exercising their duties to ensure that the Charity is well run.

(c)

Potential liabilities of Trustees if things go wrong (see Section I, “The Essential Trustee”)

Although it is possible that Trustees may be held personally liable for debts or losses that the local Church faces this rarely occurs and provided Trustees act within the scope of their authority, within the law, with prudence, and within the terms of the Charity’s governing document they will generally be protected.

(Extract from “The Essential Trustee” CC.3)

It is to be hoped that Elders accepting the responsibilities of being the trustees of the local church charity will be reassured by the above.  As stated previously actual responsibilities have not changed – they have just been formalised.   The governing document of the registered local church charity is the document adopted by the local church for registration and approved by General Assembly in 2008.  
3.
STEPS THAT CAN BE TAKEN TO PROTECT TRUSTEES

(a) Obtaining Trustee Indemnity Insurance  

Churches should arrange appropriate trustee insurance.   The Charity Commission explains the position in “The Essential Trustee”.

(Extract from “The Essential Trustee” CC.3)
I2.  Can a charity insure trustees against personal liability?

The short answer
Where it is in the interests of the charity, trustees can be insured by their charity against personal liability. 

In more detail

Insurance that is not a personal benefit:
Where reasonable to do so, trustees can insure the charity out of the charity's funds against liabilities to third parties arising from acts properly undertaken in the administration of the charity. This is not a trustee benefit, and explicit authority to buy this type of insurance is not required.
Insurance that is a personal benefit: The 1993 Act allows almost all charities to buy trustee indemnity insurance policies. There are certain limitations - for example, the policies cannot include cover for criminal fines or penalties, a trustee's costs in defending criminal proceedings if he or she is convicted of fraud, dishonesty or reckless conduct, or where the trustee's liability results from a deliberate disregard of the interests of the charity.
More information: You can get more details about using the charity's funds to purchase this type of insurance in our guidance Charities and Insurance (CC49).
If the Elders (with the approval of Church Meeting) wish to pursue this option and insure against potential personal liability local Churches need to make enquiries about suitable cover and may need to take advice from a lawyer or insurance broker familiar with issues relating to charity law.

In practice, many local United Reformed Churches are insured through one of the insurers related to the church – Ansvar Insurance Co Ltd or Congregational & General Insurance plc.  Churches insured with one of these companies are advised to check the details of the church’s policy, since a degree of trustee cover may already be included or be available for an additional premium.
However, it should be noted that, if the governing document of the Church specifically states that the trustees are not permitted to use church funds to purchase Trustee Indemnity insurance, then they will need specific Charity Commission permission to amend this, or the Elders will need to pay for the cover from their own funds.

Some additional information about such policies is included in Appendices B & C.

(b) Limited Company or Charitable Incorporated Organisation (CI0)
In more complex situations for example where a Church has extensive premises and activities including perhaps, a community or youth centre or is responsible for employing a number of people, it may be considered desirable to set up a company limited by guarantee or (when anticipated new legislation is in place) a Charitable Incorporated Organisation (CIO).  In such situations the liability of the Trustees/Directors is limited in the way set out in the organisation’s governing documents.  

There are costs involved in not only setting up a limited company or CIO but also in respect of its operation and observing formal requirements e.g. preparation and filing of formal accounts.

Use of this option is therefore expected to be an exception rather than a general rule.

These notes have been prepared for the URC Trust in consultation with its legal advisers as a result of enquiries received during the process of registering local churches under the terms of the Charities Act 2006.  They are issued now to assist those acting as Elders and Trustees of their local church charity arising from this process.  However, if those concerned are in any doubt about their position they should obtain professional advice.
The United Reformed Church, 86 Tavistock Place, London WC1H 9RT (T:020 7916 2020)  

ELDERS AS TRUSTEES
APPENDIX A - General Assembly Reports 2006

Charity Trusts

General Assembly notes the clarification of and alterations to the advice concerning Charity Trusts given to the General Assembly in 2001 and 2004 and asks synods, synod trust companies, area meetings and local churches to ensure that all are aware of their responsibilities.

1
Most United Reformed Church property (churches, halls and manses) is held under the statutory trusts in the United Reformed Church Acts (and printed in Section D of The Manual). There has been much discussion about who are the "charity trustees" of these properties.

2
At the heart of the discussion have been the differing perceptions of "charity trusteeship", not just by the Charity Commission in 2001 and 2004, but by the synods and their trust companies. Although the synods have over the years evolved different policies, they all have the same basic understanding of the underlying duties and responsibilities falling upon the councils of the Church and the "trustees".

3
The primary concern of those who formulated the statutory trusts was that those trusts should accurately reflect the conciliar nature of the United Reformed Church, in which authority is based on the complementary roles of its councils. Consequently, it is not possible to single out any one body as clearly having "charity trusteeship" in the sense in which it is understood by the Charity Commission, ie as the body responsible under the charity's governing document for the general control and management of the charity. It is important that all the relevant bodies are fully aware of their responsibilities.

4
The table below shows for each paragraph of the statutory trusts where the responsibility lies for the required action. It will be seen that the local church (through both its Elders’ and church meetings), and the synod all have their part to play in respect of statutory trust properties, as do the trustees (the company or individuals having legal title) of those properties. No one body has sole responsibility, and the carrying out of the purposes of these trusts is a collaborative exercise in which each has its part to play. As a general guide, when any of the tasks is contemplated,
the Elders’ meeting
recommends,

the church meeting
resolves,

the synod

approves,

the trustees

implement,

– and in that order. 
If in doubt, churches should ask the secretary to their "trustees" (usually but not invariably the synod trust company) for advice.
	Para
	Task
	Recommendation
	Resolution
	Approval
	Implementation

	1
	Use of the premises on a day-to-day basis for direct and ancillary church purposes or, where applicable, as a residence for ministers or other church workers
	Elders’ meeting
	Church meeting
	
	Church meeting *

	2
	Alteration, enlargement, mortgage, re- development, sale or lease etc. of the premises and, where appropriate, the application of sale or leasing proceeds

	Elders’ meeting
	Church meeting
	Synod (except for work not substantially affecting character appearance or value)
	the trustees, using their discretion, on instructions from church meeting (land and buildings) or, when applicable, as directed by synod (unexpended proceeds)

	3
	Hiring (as distinct from-the leasing or letting) of part of the premises

	Elders’ meeting
	Church meeting
	***The trustees (can delegate their responsibility to the Church Meeting and Elders)
	Church meeting *

	4
	Repairing and maintaining the premises

	
	
	
	Not the financial responsibility of the trustees **

	5
	Sale or lease of premises considered by synod to be no longer useful and, where appropriate, the application of the proceeds

	
	Synod
	
	The trustees on instructions from synod, but the trustees have no discretion


5
As stated in Reports to Assembly in connection with resolution 8 in 2001 and resolution 39 in 2004, the members of the Elders’ meeting collectively are the charity trustees for the working funds of the local churches and for any properties or investments to which the statutory trusts do not apply. The day to day responsibility for the  management, safety and insurance of all property and financial resources lies with the local church, principally with the Elders’ meeting, which refers to the church meeting as appropriate.

6
Although this statement has been prepared with particular reference to England and Wales arising from dealings with the Charity Commission, the principles and processes within the URC are the same for churches in Scotland. These now come under the jurisdiction of the new Office of the Scottish Charity Regulator.

RESPONSIBILITIES UNDER THE UNITED REFORMED CHURCH PROPERTY TRUSTS

(URC Act 1972 Schedule 2, URC Act 1981 Schedule 2, URC Act 2000 Schedule 1 as applicable to churches becoming part of the United Reformed Church at different dates but with equivalent provisions)

The table below summarises the responsibilities of the different councils of the United Reformed Church, and of the "trustees", in relation to the statutory trust property. The "trustees" are those individuals or bodies specifically appointed for this purpose who have legal title to the property, normally but not invariably the synod trust company.

* Church meeting is used in preference to Elders’ meeting as the latter has only an advisory role in the statutory trusts. However, it is acknowledged that, in practice, the task will often be delegated to the Elders’ meeting by the church meeting. It is the responsibility of the trustees to authorise or permit implementation by the church meeting.

** The statutory trusts do not refer explicitly to the day-to-day management and upkeep of the premises. It is implicit in the functions of the Elders’ meeting and church meeting as declared in the structure of the United Reformed Church (see Manual, Section B) that these are matters for the local church and do not involve the trustees. (It is a function of the Elders’ meeting to recommend to the church meeting arrangements for the proper maintenance of buildings, and of the church meeting to make or provide for the making of such arrangements)

***  Following review of the statutory trusts in 2017

APPENDIX B Insurance – Congregational & General

	CONGREGATIONAL & GENERAL INSURANCE PLC –

TRUSTEES’ AND OFFICERS’ INDEMNITY

Section 5 Liabilities - continued
WHAT IS COVERED 
(This insurance relates only to claims first made against you during the period of insurance after the Retroactive Date shown on your Schedule and notified to us during the period of insurance).
(a)   We will pay on behalf of a trustee or officer of your church up to £100,000 in any one period of insurance for all sums which they become legally liable to pay as damages and costs and expenses by reason of a Wrongful Act committed by them in their capacity as trustee or officer of your church.
(b)   We will pay on behalf of your church up to £100,000 in any one period of insurance for all sums which your church becomes legally liable to pay as damages and costs and expenses by reason of a Wrongful Act committed by a trustee or officer of your church acting in their capacity as trustee or officer of your church but only when your church shall be required or allowed to indemnify the trustee or officer by reason of law, or by reason of any indemnity clause in the trust deed, constitution or charter of your church.
For the purposes of (a) and (b) above. ''Wrongful Act” shall mean:
any actual or alleged breach of trust, breach of duty, neglect, error, mis-statement, misleading statement, libel slander, breach of contract, omission, breach of warranty of authority or other act wrongfully committed or attempted by such trustees or officers of your church or any matter claimed against them solely by reason of their acting as a trustee or officer.
If we are liable to indemnify more than one party the most we will pay for damages, costs and expenses to all such parties shall not exceed £100,000 in total in any one period of insurance for claims arising under (a) or (b) above.

(c) We will indemnify you up to £25,000 in any one period of insurance against loss of your money or tangible property belonging to you or for which you are legally responsible which you. during the period of insurance, first discover has been sustained in consequence of any dishonest, fraudulent, criminal or malicious act committed by a trustee or an officer with the intent to obtain improper personal gain for themselves or for any other party.  

  (d) We will indemnify you up to £25,000 in any one period of insurance against costs and expenses notified to us during the period of insurance incurred by your church in replacement or restoration of any document connected with the conduct of your church business which has been destroyed, damaged lost or mislaid and which, after diligent search, cannot be found.



In a local church policy entitled “Church Choice”, issued by Congregational, the cover provided is described as follows:


Congregational & General Insurance plc, Currer House, Currer Street, Bradford, West Yorks BD1 5BA – T:01274 700 700 - F: 01274 370 740 – E:info@cgins.co.uk – W:www.congregational.co.uk

APPENDIX C Insurance – Ansvar Insurance Company Limited
The Ansvar “Church Connect Policy” provides covers as follows:-



Ansvar Insurance Company Limited, Ansvar House, St Leonards Road, Eastbourne, East Sussex BN21 3UR – T: 01323 737 541 – F: 01323 744 284 – E:ansvar.insurance@ansvar.co.uk – W:www.ansvar.co.uk

In addition the National Council for Voluntary Organisations (NCVO) provides a very comprehensive Charity & Social Enterprise Combined Insurance giving Fidelity, Professional Indemnity and Employment Practices Protection as optional extensions and would quote if invited.

CaSE Insurance, James House, Emlyn Lane, Leatherhead, Surrey, KT22 7EP – T:0845 225 
2295 – E: huevans@caseinsurance.co.uk – W:www.caseinsurance.co.uk/ncvo.
Again it must be emphasised that these are quoted as examples.  The above are quotations from standard policies and are extracts from a comprehensive policy taken out by a church covering a number of different risks, of which this is just one.  Churches should check their policies very carefully to see whether this cover is included automatically or has to be purchased for an additional premium.

If Elders are uncertain about indemnity insurance or their situation is unusual, they should seek advice.  

David Edwards Insurance Brokers are willing to act for churches on a commission basis.  They are authorised and regulated by the Financial Services Authority and already act for a number of Synods and local churches are may be contacted at:

Edwards Insurance

1 Rotten Row Barns, 1957 Warwick Road, Knowle, Solihull, West Midlands B93 0DX

Telephone: 01564 730900

Email       : enquiries@edwardsinsurance.co.uk

 




Responsibilities of Elders and Trustees








SECTION 1.1


I1 What are the liabilities of charity trustees?


The short answer


As stated above, a conscientious and committed trustee need have few worries about personal liability. But it is important for all trustees to understand their position. 


In more detail


The normal position: If trustees act prudently, lawfully and in accordance with the governing document, then any liabilities (ie debts or financial obligations) that they incur as trustees can normally be met out of the charity's resources. However, if trustees incur liabilities or debts that amount in total to more than the value of the charity's assets they may not be able to cover themselves in full out of the charity's property, even if the liabilities have been properly incurred.


If trustees act imprudently: If the trustees act imprudently, or are otherwise in breach of the law or the governing document, the position is different. Here, trustees may be personally responsible for liabilities incurred by the charity, or for making good any loss to the charity. Since trustees act collectively in running a charity, they will usually be collectively responsible to meet any such liability.


Our powers: We can take proceedings in court for the recovery, from trustees personally, of funds lost to charity as a result of a breach of trust by the trustees. However, there is only a small likelihood that trustees will have to pay out of their own pocket towards a financial loss suffered by the charity, or towards compensating a third party who has suffered a financial loss as a result of their dealings with the charity. In cases where a breach of trust causes a loss to the charity, we can relieve trustees of their liability to pay, provided they have acted honestly and reasonably Despite this, we appreciate there are genuine concerns about the risk of personal liability


Reducing risk: We strongly recommend that trustees are particularly careful when entering into substantial contracts or borrowings to ensure that the charity has the means to meet its obligations. If trustees are clear about all the potential risks and identifying the areas, if any, where their charity might be exposed, trustees can take preventative action to lessen the possibility of personal liability. For example, we recommend that trustees


familiarise themselves with the governing document;


establish effective induction procedures for new trustees;


take professional advice when needed or required by statute;


take advice from the Commission or a professional expert when unsure about their duties;


clarify what powers they have to delegate authority either to an agent or employees,-


implement effective internal management and financial controls;


find out what areas of law might affect the charity's activities, such as employment, health and safety, human rights and data protection; and


before they enter into a contract, satisfy themselves that the charity has the resources to meet its part of the contract and understand the consequences of breaching the contract


Incorporated charities: Different rules apply to the directors of charitable companies, as company law also applies - this confers limited liability on trustee company directors. The general principles of prudence are, however, the same.





WHAT IS NOT COVERED


9.   (i)     Liability where indemnity is provided by any other insurance or extension of this Policy.


(ii)    Liability where indemnity is provided by Extension 6 - Publishers' Indemnity of this Section.


(iiii   Unexplained or inexplicable disappearance or unexplained shortage or shortages.


(iv)   Any dishonest, fraudulent, criminal or malicious act or omission committed by any person after the discovery of reasonable cause for suspicion of such act or omission in relation to (hat person.


(v)    Indemnity to any person committing or condoning a dishonest, fraudulent, criminal or malicious act or omission.


(vi)   Fines, penalties, punitive or exemplary or non-compensatory damages.


(vii)   Liability assumed by agreement unless liability would have attached without such agreement.


(viii) The consequence of any circumstance known to you at the commencement of this cover which may give rise to a claim.


(ix)   Any legal action brought in a court of law outside the Territorial Limits


(x)    Liability for any claim made against you by reason of any act committed or alleged to have been committed prior to the Retroactive Date shown on your Schedule,


(xi)   Counselling, advice, design or specification given for a fee.


(xii)  Loss arising from any act or omission which the trustee or officer knew to be a breach of trust or breach of duty or which was committed by the trustee or officer in reckless disregard of whether it was a breach of trust or breach of duty or not.


(xiii) Liability resulting directly from a trustee or officer acting in the capacity as trustee or administrator of any pension, retirement or superannuation scheme or programme.
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Section 12 Trustees' and Officers' Indemnity


Meaning of words specific to this Section are given below: Wrongful act


any actual or alleged breach of trust, breach of duty, neglect, error, mis-statement, misleading statement, libel, slander, omission, breach of warranty of authority or other act wrongfully committed or attempted by such trustees or officers of your church when carrying out his or her duties as trustee or officer.


WHAT IS COVERED


We will pay all amounts which;


you or any trustee or officer of your church become legally liable to pay as


you are required or permitted by law to pay to or on behalf of any trustee or officer for their legal liability for damages and costs and expenses as a result of the wrongful act which gives rise to a claim made against you or a trustee or officer of your church and notified to us during the period of insurance.


you or any trustee or officer of your church become legally liable to pay as damages and costs and expenses as a result of


have reasonably been incurred by you or any trustee or officer of your church in replacing or restoring any document (other than computer system records) relating to the conduct of your church work suffering damage during the period of insurance and notified to us within 30 days. The most we will pay under c) and d) in total is £25,000 in any one period of insurance including costs and expenses.





WHAT IS NOT COVERED


Liability arising from:


bodily injury to any person


an agreement unless liability would have existed without the agreement


pastoral care, counselling, advice or professional service


anything which was done when known to be a wrongful act or ignoring that possibility


the consequences of any circumstances known to you or any trustee or officer of your church at the commencement of this cover which may give rise to a claim


 failure or omission to effect and maintain adequate insurance


infringement of intellectual property rights. 


Liability for:


damage to material property other than covered under paragraphs c), d) and Extension I opposite


any unexplained or inexplicable disappearance or unexplained shortage or shortages


any dishonest, fraudulent, criminal or malicious act or omission committed by any person after the discovery of reasonable cause for suspicion of such act or omission in relation to that person


any legal action brought in any court of law outside the territorial limits


	fines, penalties, punitive or exemplary damages. 


Liability: 


resulting directly from a trustee or officer acting in the capacity as trustee or administrator of any pension, retirement or superannuation scheme or programme


covered by any other policy or elsewhere in this Policy


to any person committing or condoning a dishonest, fraudulent, criminal or malicious act or omission. 


Extensions to Section 12  Fidelity Cover


WHAT IS COVERED We will indemnify you in respect of loss of money or material property belonging to you or for which you are legally responsible occurring during the period of insurance and sustained in consequence of any dishonest, fraudulent, criminal or malicious act committed by a trustee or officer of your church with the intent to obtain improper personal gain for themselves or for any other party.


Cover under this Extension is limited to the extent that the said loss is not reasonably recoverable from the trustee or officer. The most we will pay is £25,000 in any one period of insurance including costs and expenses


WHAT IS NOT COVERED Liability otherwise excluded under this Section


CLAIMS SETTLEMENT FOR TRUSTEES’ AND OFFICERS’ INDEMNITY


Limits


The most we will pay for any claim, unless otherwise stated, is the indemnity limit shown in the Schedule in total to all parties including costs and expenses.


The most we will pay in any one period of 'insurance is the indemnity limit shown in the Schedule including costs and expenses
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